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Martin Luther King's Civil Disobedience
and the American Covenant Tradition
Barbara Allen

Carleton College

Daniel J. Elazar introduced the covenant idea to political science in his four-volume work,
Covenant Tradition in Politics. As he showed, American government and society are indebted to
covenant ways of New England Puritans and their doctrine, 'federal theology. " Puritan coven
fostered polities whose frames of government and patterns of civil order established a federal ma
antecedent to modern American federalism. The moral orientation of covenant has also influe
modern American political thought, as evidenced by the public philosophy articulated by the Rev.
Martin Luther King, Jr. during the Civil Rights Movement (1954-1968). In such works as "The L

from the Birmingham CityJail, " King challenged his contemporaries' ideas about law and justice, prov
Americans with an opportunity to examine modern covenant practice.

On Good Friday, 12 April 1963, the Reverend Dr. Martin Luther Kin
Jr. was arrested and placed in solitary confinement, charged with defy
an Alabama court injunction prohibiting protests and marches for ra
equality in Birmingham. During his confinement, King wrote the "Let
from the Birmingham CityJail," responding not only to the circumsta
of his arrest but also to the public statement written by eight member
the clergy to local citizens published in the local newspaper.' The Alaba
rabbi and ministers criticized the civil rights protests as untimely, unw
measures, led by outsiders whose actions precipitated violence. Synthes

ing nearly a decade of his civil rights activism, King answered these charge

offering a careful analysis of civil disobedience. Citing a wide array of d
trines, philosophies, and thinkers (including Thomas Jefferson and Je
Martin Buber and Reinhold Niebuhr, Paul the Apostle and Paul Tillich
Saints Aquinas and Augustine, and John Locke and James Madison), K

AUTHOR'S NOTE: I wish to thankJohn Kincaid, Donald Lutz, Kimberly Smith, and Vincent Ostr
for conversations that improved this article. I am also grateful to Dan Elazar who encouraged my inter

in the covenant tradition.

'See Keith D. Miller, Voice of Deliverance: The Language of Martin Luther King, Jr. and Its Sources (New
York: Free Press, 1992). Miller shows that the impetus for an epistolary essay came from Christian Century
which in 1959 commissioned King, as one of its editors-at-large, to write letters for a Christmas issue tha
would place contemporary social problems in the context of liberal Christianity. King, Miller points ou

did not write a public letter for the journal at that time, but used the occasion of his arrest as well as
public statement written by the eight members of the clergy for a local newspaper as the context for his
letter. The lore that places the clergies' letter for the real context may have started with the republicatio
of their statement by activist and editor Bayard Rustin under the headline "Go Slow Dr. King" as a sidebar
to King's letter in Liberation 8 (June 1963): 10.

? Publius: The Journal of Federalism 30:4 (Fall 2000)
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and constitutional standard, also evince a federal orientation. In the view

of Daniel J. Elazar, the Civil Rights Movement stands as one of the most
"comprehensive expressions of the covenant tradition." In Elazar's view,
King implicitly invoked the principles of covenant to demonstrate the unconstitutionality and injustice of segregation laws.
More than a test of law was at stake in King's civil protests, however; King

asked Americans to judge themselves and their institutions according to

values and commitments that transcended and informed constitutional

choice. From the perspective of African-Americans, the injustices of or
nary law and the imperfections of the federal Constitution impelled n
only constitutional tests, but also a movement to rededicate American
stitutionalism to natural right, equality, and justice. Only by returning
the precepts articulated in the Declaration of Independence could Am
cans elevate their founding principles above constitutional compromi
For King, the political principles of equality and liberty articulated in
Declaration referred to religious insights concerning the inherent wort

God's creation.3 As Elazar shows, the Declaration of Independence

flects nothing other than the covenantal foundations of American con

tutionalism.4 By embracing King's thesis, Americans indicated th

willingness to return to more fundamental principles of justice than th
articulated in the text of their most fundamental law. The nation's poli
and moral response to the Civil Rights Movement demonstrate the r

iency of American federalism and the power of the covenant idea as a "firm
but flexible framework for political change."5

2See King's discussion of the letter in Martin Luther King, Jr., Why We Can't Wait (New York:
American Library, 1964). p. 76. Citations here are to the version printed in Liberation 8 (June 1963
16, 23 also anthologized in A Testament ofHope: The Essential Writings of Martin Luther King, Jr ed.,James

Washington (New York: Harper & Row, 1986), pp. 289-302.
3King, "Letter," 10.

4For Elazar's complete appraisal of the covenant tradition see DanielJ. Elazar, The Covenant Traditio
in Politics, 4 vols. (New Brunswick, NJ: Transaction Publishers, 1995-98), 3:123. See also, Donald S.
The Origins of American Constitutionalism (Baton Rouge: Louisiana State University Press, 1988). pp. 1

125.

5Elazar, The Covenant Tradition in Politics, 3:167, 168.
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DANIEL ELAZAR ON COVENANT PRINCIPLES
AND CONSTITUTIONALISM

Elazar describes the covenant tradition as one of three basic ap
authority. Covenant foundings emphasize consent and encoura
tative institutions to develop as a matrix of shared, concurrent
powers. In contrast, Elazar associates rule justified by an act
with hierarchy, command, and control; organic authority, wh
ample, emerges from kinship, villeinage, and patronage, produ

ing institutions of the center-periphery type.9 Elazar furthermor

6 See, for example,John Rawls who has used the argument in King's letter as an examp

action that required no necessary appeal to religious doctrines to fulfill its goal of co
injustice in a constitutional order. John Rawls, Theory ofJustice (Cambridge: Harvard
1971), p. 365.
7See Sanford Levinson, Constitutional Faith (Princeton: Princeton University Press,

examines evidence of Americans' treatment of the federal Constitution as a document imb
religious significance, distinguishing principles worthy of this response from law that is le
by force.
8Elazar, The Covenant Tradition in Politics, 4:265.
'Elazar, The Covenant Tradition in Politics, 1:35-42 and 3:2-3.
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The covenants between God and Adam, Noah, Abraham, Moses, and

David (and for Reformed Protestants, the New Covenant of Christ) offer a
model in which entities of vastly different powers and origins joined for a
common purpose, gaining a new identity as a member of a partnership,
while maintaining the integrity of their essential being. Creature and Creator are neither fused nor equated, but rather unite in a partnership to
continue the work of creation." This partnership required responsibilities
of human beings who "are bound by a moral order, yet are free to act within

it."12 Freedom-in-covenant entailed what Puritans (who called their doctrines "federal theology," using the Latin term for covenant, foedus) defined
as "federal" or "civil" liberty: the liberty only to do only what is right, good,

and honest. In the federal republican tradition, "civil liberty" depended
on citizens knowing when to set a matter of personal interest before the
public, when to withdraw from public what was truly private, and when to

set aside narrow interest for the good of the whole. They developed their
common sense of the appropriate distinction and interdependence of public

and private interest in light of experiences with self-government in
covenanted polities.

In American public philosophy, enlightenment influences filtered
through covenant theology and federal practice, producing a type of "civic
republicanism" that uniquely blended older ideas of civil liberty with modern notions of individual right, autonomy, and self-sufficiency. This federal
version of civic virtue was expressed in nineteenth-century America as "self-

'oElazar, The Covenant Tradition in Politics, 4:227.
"See, Louis E. Newman, "Covenant and Contract: A Framework for the Analysis ofJewish Ethics," The
Journal ofLaw and Religion 9 (1991): 89-112; Elazar, The Covenant Tradition in Politics, 1:79-81; David Hartman,
A Living Covenant: The Innovative Spirit in TraditionalJudaism (NewYork: Free Press, 1985); Lyle D. Bierman,
"Federal Theology in the Sixteenth Century: Two Traditions?" The Westminster TheologicalJournal45 (1983):
304-321.

'2Elazar, The Covenant Tradition in Politics, 1:22-23; 3:7; and 4:8.
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cate disputes, and enforce sanct
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As tidy as these categorizations
actual use of most covenants, co
American colonies, "covenant" an
ably and took effect along with
enants and compacts were form

'3Alexis

(Chicago:
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Tocqueville,

University

of

Democracy

Chicago

in

Americ

Press,

2000)

Alton," Created Equal? The Complete Lincoln-D
of Chicago Press, 1958), pp. 390-396; Lincoln,
City," Abraham Lincoln Speeches and Writin
America, 1989), pp. 120, 128-129; Elazar, The C
'4Elazar, Covenant Tradition in Politics, 4:248.
'5Elazar, Covenant Tradition in Politics, 1:22-2
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important to the people who covenanted was the orientation inspired by
such agreements. Covenants embodied the transcendent principles and

16Lutz, Origins of American Constitutionalism, pp. 16-34.
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to
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their individual circumstance or narrow interest. Individual interest was a

legitimate concern in covenantal negotiations, but more than inter

brought parties in dispute together; bargaining in "mutual good faith" e
visioned a relationship in which a person represented much more than
articulated interest. Far from a license to gain a relative advantage over
partner in covenant, such reflections on self-concern prompted all part
to acknowledge their mutual obligations; covenanted bonds not only ask
the individual to hearken to others, but also gave the individual the sam
grounds on which to appeal to others. Whatever duties others might re

sonably expect from a partner in covenant, that individual could, with equal

merit, claim from other covenanting parties. As a result, covenantal clai
were pursued and enforced by the parties themselves. When such claim

did have standing in civil law, the principles of equity and mediation gener-

ally prevailed in court proceedings. In this way, covenants provided a w

for individuals to place themselves willingly under the judgment of a power

that incorporated but transcended their will. Those who covenanted ac
cepted the responsibility to act as judges, monitoring their relationship
showing self-restraint, demanding just treatment from their partners, a
holding a similar place in the eyes of other parties. The principle of con
sent and, more basically, the moral equality of God's self-conscious hum

creation necessitates institutional means by which the partiality of individua

self-interested views are reconciled with the impartial, disinterested clai
ofjustice.
Individual, church, and civil covenanting required conscientious par

ticipation and continuous self-and communal assessment. Such inten

scrutiny (and the calls for renewal and reform that often followed) enco
aged arenas of private reflection and collective deliberation, and choice
develop along with rituals and rules of discourse, assent, and dissent. M
jor exponents of federal theology, such as Johannes Althusius, describ
the federal polity as a matrix of associations based on a combination o

necessity and choice.17 Some relational ties (including kinship) mig

"Johannes Althusius, Politica, trans. and ed. Frederick S. Carney (Indianapolis: Liberty Fund Publi

ers, 1995).
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reality because every ind
own soul;" nevertheless, "individuals did not stand naked in the face of
powerful public institutions."'" Relationships are not more important than
the people who forge them; rights inhere in the individual as a created
being with capacities for self-consciousness and self-control. Still, associations sustain the individual by compelling an understanding of liberty that
is ordered by the necessity of relationship, albeit relationships to which we
consent.

As Elazar points out, early state bills or declarations of
nized or assumed that individuals lived as a part of a c
were obligated to use their individual rights to maintain
stitutions of their common existence. Communities we
obligated to secure for individuals the rights of life, libe
erty. By the early nineteenth century, the shared assu

natural rights and community had given way to an increasi
construction of constitutional rights. The fundamental law
(established by their mutual consent) may ultimately hav
the law of nature or nature's God, but citizens and jurists
ingly less need to look beyond the will of the people as it
the text of their constitution. As a result, constitutional
more easily detached from any sense of its antecedent or

foundations.'9 More than a shift from abstract princip
rules is at work in the ascent of text in constitutiona
longitudinal development of a seemingly inverse relations

covenant and constitutionalism signals a "transformation of
that informs humanity, or at least its dominant expressi

'8Elazar, Covenant Tradition in Politics, 2:316.
'"Elazar, Covenant Tradition in Politics, 4:247-248; 3:94; Harold Berman, Faith and O
tion of Law and Religion (Atlanta: Emory University Scholars Press, 1993); Marvin Me
Persuasion (Stanford: Stanford University Press, 1957); Perry Miller, Life of the Min
Revolution to the Civil War (New York: Harcourt Brace Jovanovich, 1965).
2'Elazar, Covenant Tradition in Politics, 4:265.
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Constitution, the Marshall Court established the Constitution as "the first

and supreme piece of legislation emanating from the people, who are the
first and supreme legislature.""22 These scholars construe the former view
of the constitution as a "compact theory" that contrasts with the "contract
theory" articulated by the Marshall Court. At stake in this discussion are
two distinctjustifications ofjudicial review and, as a consequence, conflicting views of the appropriate bounds ofjudicial power. When the Constitution is taken as an embodiment of a social compact that is prior to legislative

power in time and authority, judges must inquire into the nature of the
compact in order to interpret the Constitution and review legislative acts.
In the American case, such a social compact had presumably been founded
on the rights of nature and nature's God, as articulated in the Declaration
of Independence and the bodies of liberties preceding the frames of government found in colonial New England. This pedigree might offer some
guidance for jurists probing the specific nature of a fundamental right;
nevertheless, the compact theory reserved to judges the power to interpret
constitutional law in light of the more fundamental principles embodied
in an antecedent (and possibly receding) social compact. In contrast, the
Marshall Court approached the Constitution as a text of "expoundable law,"
less dependent onjurists' perceptions of natural justice and more securely
tethered to laws adopted in formal acts of consent.23
Agreement about this history has not been matched by agreement about
its implications. One interpretation holds that the transformation from a
pre-constitutional compact of "implied unwritten laws" to the more contractual characterization of jurisprudence successfully restrained judicial
power. In this view, text-focused judicial review imparted to jurists a sense
of the judiciary's own subordination to the Constitution. This attitude of
self-constraint developed without reducing the judiciary's capacity to limit
executive and legislative powers. In this view, ajudiciary that could look to
pre-legal, unwritten principles gave too much latitude to jurists to determine the content of natural justice and the nature of the universal founda21Marbury v. Madison, 5 U.S. 137 (1803); See Leslie F Goldstein, "Social Compact in Nineteenth Century Constitutional Law," Covenant in the 19th Century: The Decline of an American Political Tradition, ed.
Daniel J. Elazar (New York: Rowman & Littlefield, 1994); Sylvia Snowiss, Judicial Review and the Law of the
Constitution (New Haven: Yale University Press, 1990).
22Goldstein, "Social Compact," 50.
23Ibid., 62.
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but these amendments followed collective reflection in which shared val-

ues were articulated, developed, and practiced. Living by the letter of the
law required self-governing people to consider the spirit of the law in myriad

mundane decisions. Numerous examples from the New England experience in covenanting suggest that, on their own, more explicit statements of

covenantal principles might do little to address institutional inadequacies.
More explicit texts generally had to be accompanied by a more widely shared

understanding of the polity's transcendent aims or covenant principles.
The act of reworking a covenant often accomplished a broad recommitment to shared values, as ideas were tested in public forums against the
lived experience of covenanting. Where public discourse was not a part of
the process used to produce new working arrangements, more explicit lan
guage and textual interpretation often exacerbated institutional failures
Covenantors seemed to recognize that constitutional choice and interpretation could not be limited to jurists, and that basic agreements (and contestation) about values as well as the basic frame of government wer
important aspects of their constitutionalism.
It would seem that in cases where transcendent principles of natural
right are articulated in antecedent public documents (as in a variety of
state constitutions and their covenant or compact predecessors) as fundamental law, jurists might find a middle ground between the text and the
spirit of constitutional principles. The distinction between compact and
contract constitutionalism also depends on the assumption (or denial) that

24Ibid., 51-55.
25Snowiss, Judicial Review and the Law of the Constitution, p. 173.
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interpretation seemed largely antithetical to their development until well
into the twentieth century.
COVENANT PRINCIPLES AND
CONSTITUTIONAL COMPROMISES

King looked to three sources of African-American inclusion i
can covenant: the new constitutional founding of Reconstruct

laration of Independence, and African-American religiou

Paradoxically, constitutional refounding appears as the weak
sources; most of King's references to Reconstruction express
"broken promises." Constitutional amendments and civil rig
withstanding, it seemed to King that the nation lacked the w
injustices and include freedmen in a more perfect union. Di
its covenant foundations, constitutional faith had limited reso

African-American community. Indeed, the federal Constitutio
quarter to slavery, apportioning representatives and levying
ing to population figures that counted enslaved inhabitants
equal to three-fifths of other persons; prohibiting Congress f
ing a ban on the slave trade until 1808; and establishing as a
fundamental law a public obligation to return fugitive slaves
ters.26 These provisions produced several anomalies in the ear
republic.
The most intransigent constitutional problems arose from the incompatibility of two schemes of authority; the federal union joined a theory of
consent-based government with notions of naturally emergent rule. In this
case, the organic ideal was also premised on theories of biological determinism and racial superiority that directly opposed the principles of covenant. As a result, two constitutional theories vied for supremacy. In one,

26U.S. Constitution. art. 1, sec. 2; art. 2, sec. 9; art. 4, sec. 2.
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Again, the rival thesis came from Calhoun. He described the states as
the principals or the beneficiaries of their agent or trustee, Congress, con
cluding that Congress could not exclude slavery from the territories. Be-

cause the states held the territories in common, Congress could not

acknowledge some property rights and ignore others, without discriminat
ing against the way of life preferred in one group of states. Stephen A

Douglas offered a modification to the agency theory. He agreed with

Calhoun that Congress could not interfere with the territories, but, he rea
soned, neither could the states; his doctrine of "territorial sovereignty" held
that territorial settlers must decide. For many, Douglas suggested the mos
"democratic" approach (in fact, the doctrine was dubbed "popular sovereignty"), but practicalities, including the decision rule for determining a
territorial preference, suggested otherwise. The tragic competition betwee
slave and non-slave states to gain a plurality in territories whose status wa
unclear, with results such as "bloody Kansas," suggest that majority rule predominated in the public mind as a fair surrogate of right. Yet, the principles of property and private right were also foundational to the doctrin
of territorial sovereignty. The frame of private property implied that eac
individual could sustain a right to bond labor, without referring to the preferences of others. If the majority did not wish to own slaves, no one could

force such property upon them, but they, likewise, could not force
slaveholder to divest. On this reading, a territory could become a slave
state owing to the choices of a minority, even a minority of one. Ironically,

Douglas, who accused Lincoln of favoring policies that would encourage
undesirable uniformity among the nation's diverse political cultures, backe
a policy that portrayed slavery as a private choice, exposing every commu
nity to a minority preference for slaveholding, arguably a swifter path t
homogeneity. Advocates for all of these positions confirmed their beliefs

with the text of the federal Constitution.
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Neither the "divorce" nor the secessionist formulations treated the Con-

30Dred Scott v. Sandford, 60 U.S. 393 (1856); HOW 393.
"1See Eric Foner, Free Soil, Free Labor, Free Men: The Ideology of the Republican Party before the Civil War

(London: Oxford University Press, 1970).
32Isaiah 28:14-18. Israel had shown faithlessness and ingratitude by ignoring the plight of the poor
and infirm as well as widows and orphans, being inhospitable to strangers, and exalting the rule of men
above God's covenant. For Garrison's use of the prophet's words, see Timothy L. Smith, Revivalism &
Social Reform: American Protestantism on the Eve of the Civil War (Baltimore: The Johns Hopkins University
Press, 1980).
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As Lincoln made clear in debates with Douglas a
dency, this position was unacceptable. Lincoln face
gence with a proclamation that made it lawful for

33Lincoln, "4July 1861, Message to Congress in Special Session," Abraha
34Lincoln, "4 March 1861, First Inaugural Address," Abraham Lincoln S
"Lincoln, "16 June 1858, Lincoln at Springfield," Created Equal, 2-3;
cago," Created Equal, 34-35; "21 August 1958, Reply to Douglas at Ottawa,"
ber 1858, Reply to Douglas at Galesburg" Created Equal, 298-299.
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Lincoln carried his thesis that secession was null and void into his Proc-

lamation of Amnesty and Reconstruction in December 1863. In this view
the states as political entities were still part of the Union, although the
disloyal governments had put them in an irregular relationship to the other
states and the federal governments. According to Article IV, section four of

the Constitution, the federal government guarantees a republican form o

government to every state of the Union. The federal government was obliged

to suppress the military rebellion and engage in reconstructing republica
governments for the Confederate states. According to Lincoln's proclam
tion, loyal white southerners could reorganize the state governments wit
minimal federal supervision.37 Congress endorsed the plan and took legi
lative action aimed at securing the civil liberties of freedmen within th
new state constitutions. Assassination left the work of Reconstruction to

later administrations and congressional legislation, but by rejecting secession and framing Reconstruction as a project of reorganizing republican
governments, Lincoln helped broaden the jurisdiction of the federal government in the reconstruction process. Lincoln's justification for this expanded federal role was not based on a desire to centralize political authority

in a national government, however. As he explained in his debates with
Douglas, it was not uniformity he sought; rather, what he hoped to elicit
from Americans was a shared conception of justice.38 Without a shared
moral framework, the Union was a house divided, and so fundamental a
division could not stand.39

Reconstruction marked a radical shift in race politics and a moment of

36Lincoln, "26 August 1863, To James C. Conkling," Abraham Lincoln Speeches, 496-497. Emancipation

Proclamation. U.S. Statutes at Large 12 (1864): 1268-1269.
37Proclamation of Amnesty and Reconstruction. U.S. Statutes at Large 13 (1866): 737-739; Lincoln,
"11 September 1863, To Andrew Johnson," Abraham Lincoln Speeches, 503-504; "8 December 1863, Proclamation of Amnesty and Reconstruction," Abraham Lincoln Speeches, 555-558; "11 April, 1865, Speech on
Reconstruction, Washington, D.C.," Abraham Lincoln Speeches, 697-701.
38Lincoln, "4July, 1861, Message to Congress in Special Session," Abraham Lincoln Speeches, 256-257.
39Lincoln, "27 February 1860, Address at Cooper Institute, New York City," Abraham Lincoln Speeches,
112-113;
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(1866).

42Theodore B. Wilson, The Black Codes of th
1965), pp. 61-80; 96-115; the title of the bill i
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despotism

and destroy th
is revealing. To the exte
the bill's effects accura

ited reconciliation that had been achieved since 1860. If it were true that

no statutory remedies were available to injured citizens when states failed
to treat their citizens equally, the small advances in equality since war com-

menced, unfortunately, had come as a result of force, rather than reflec
tion and choice. In 1866, it remained a question whether force or reason
would secure civil rights.
The Fourteenth Amendment addressed problems left unresolved by the
earlier amendment by establishing federal protections for civil rights as a
matter of constitutional law. Congress would assure that no state made or
enforced a law that abridged the privileges or immunities of citizens of the

United States, failed to provide due process of law, or denied any person
equal protection of the laws. This amendment also encouraged states to
enfranchise African-Americans by preventing states that denied blacks th
right to vote from including any African-Americans in the population tally

that determines representation in the U.S. House. The Fifteenth Amend
ment enfranchised adult African-American males-a final step, it would seem,

in the long march toward legal equality. Here, too, were compromises,
however. Clauses that would have outlawed property qualifications and
literacy tests and provisions that would have banned racial discrimination
in qualifications for office-holding were dropped to achieve the bill's primary objective: to enfranchise blacks in the northern and border states
and maintain the Rupublican party's power. Although practical necessity
was not inevitably at odds with moral concerns (little would have been don
for federal civil rights without a Republican majority), the compromises
and ensuing retrenchment in legislative efforts on behalf of equality lay the

foundation for an era of systematic segregation. The intertwined goals of
protecting civil rights, while preserving federalism in the United States demanded cooperation from all parties to the new founding. When the former
slave states resisted, federal institutions often lacked the capacity to enforce

federal law. Authority alone could not perfect the Union; ultimately, the
congressional reformers retreated from the enforcement of civil rights and

turned to other matters. Thejudiciary also retreated from broadening th
federal role in state civil-rights enforcement.

Writing the Court's opinion for the Slaughterhouse Cases (1872), Justice

Samuel F. Miller held that the Reconstruction Amendments were created

"to forbid all shades and conditions of African slavery;" the "one pervading
purpose" of the amendments was the "security and firm establishment" of

43The Slaughterhouse Cases, 83 U.S. 36; 16 Wall. 36. (1873).
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In 1875, Congress passed the last Reconstruction measure, affirming the
equality of all persons in the enjoyment of public transportation facilities,
in hotels and inns, and in theaters and places of public amusement. Businesses, although privately owned, were understood as exercising public func-

tions and were subject to public regulation; individuals were civilly liable
for violations of the statute. No wonder King felt the sting of a fallow con-

stitutional vision in 1955; in 1870, long-time advocate of equality in congressional Reconstruction and the bill's author, Republican Charles Sumner,
contended that racial segregation was discriminatory, that separate but equal
facilities were inherently unequal, and that compulsory desegregation would

combat prejudice, while compulsory segregation fostered it. He begged
Congress to pass the second Civil Rights Act, which it did in 1875.44 The
legacy of the bill was primarily rhetorical, however, as an 1883 Supreme
Court opinion, from which only Justice John Marshall Harlan dissented,
declared that Congress had no constitutional authority under either the
Thirteenth or Fourteenth Amendment to pass such legislation. In each of
the five suits comprising the Civil Rights Cases (1883), a black citizen had
been denied the same accommodations, guaranteed by the statute, as white
citizens enjoyed.45 The act of 1875 had been enforced against innkeepers,
theater owners, and a railroad company. In these actions, the Court saw an

44Civil Rights Act 43 Stat. 235 (1875).
45The Civil Rights Cases, 109 U.S. 3 (1883).
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In Brown, ChiefJustice Earl Warren used social science data to verify that

school segregation stamped African-Americans with a badge of inferiority,
making segregated education inherently unequal. The decision in Brown
did not immediately overturn Plessy or eliminate segregated facilities, how-

ever. The Court limited the scope of the decision, issuing no orders to
defendant school boards, instead scheduling the cases for another argument on the question of remedy. A year later, when the Court considered
whether segregation should be ended immediately or gradually, it set no
deadlines for compliance with its findings, but asked segregated schools to
act with "all deliberate speed," a phrase that King reviled as "the tranquiliz-

48See Vann C. Woodward, The Strange Career offim Crow (New York: Oxford University Press, 1974), pp.

98-102.

49Plessy v. Ferguson, 163 U.S. 537 (1896).
5oBrown v. Board of Education of Topeka, 348 U.S. 886 (1954); Brown v. Board of Education, 347 U.S. 483
(1954).
51Brown v. Board of Education, 349 U.S. 294 (1955).
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CONTENDING PUBLIC PHILOSOPHIES

OF JUSTICE AND LAW

When the Montgomery Bus Boycott began in 1954, King fa
tional rulings and federal law that lagged behind social prob
greater concern, in his view, were the attitudes about law
foundation that also fell short of whatjustice required. In pa

faced a reductionist view of the Constitution in which fundamental law could

neither be judged according to any standard nor viewed as anything more
than a body of interpreted text. King intended to examine the Constitution in light of religious precepts encompassed by the Declaration. If the
Constitution could not be scrutinized, how could a people put itself under
judgement, see its errors, or correct them? These questions surface several
times as King responded to his critics. James Kilpatrick most clearly articu-

lated the understanding of constitutionalism to which King objected on
Saturday, 26 November 1960, when he faced King in a debate broadcast on
a special edition of NBC television's "The Nation's Future." Kilpatrick, who
had been the editor of the Richmond New Leader in Richmond, Virginia,
since 1951 and a member of the Virginia Commission on Constitutional
Government, focused much of his critique of the Civil Rights Movement on

King's justification for nonviolent civil disobedience. Kilpatrick gave a
contractarian response to King's philosophy of nonviolence and civil disobedience. Kilpatrick attributed the violence against civil rights protestors
to the thesis of nonviolent direct action; the demonstrations, however peace-

ful their intent, precipitated riots. The right to eat at a privately owned
lunch counter or to shop in a department store or to receive service from
any "private" business enterprise enjoyed no constitutional guarantee, according to Kilpatrick. He challenged King to find a basis for his protests in
law. Kilpatrick had the Civil Rights Cases and the Slaughterhouse Cases in his

corner. The theory of civil disobedience was also fundamentally flawed,
according to Kilpatrick. Law-abiding behavior was moral, and he could see
no legitimate argument to support King's assertion that a person of conscience can evaluate and chose to disobey a legal statute. In Kilpatrick's
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Kilpatrick struck the debate's final blow, quipping that segregationists
were simply resisting what they believed was the unjust law made by the
Brown decision. A hesitant King replied that Kilpatrick should distinguish
the immoral, violent resistance of white segregationists from the peaceful,
loving, civil disobedience of the civil rights protestors, but Kilpatrick refused to make the distinction. Painting King as a moral relativist, Kilpatrick

quashed King's defenses, vindicating property rights and freedom of association as well as the segregationists' rights of conscience. Why was the
right to boycott a business not balanced by a business owner's right not to
sell? Who could distinguish justice from injustice, if not the Supreme Court?

Were such judgments the province of individual conscience? King had
enjoined Jefferson as the exemplar of moral resistance in the Declaration
of Independence, but was King not aware thatJefferson and Madison also
conceived the Kentucky and Virginia Resolutions-the states' rights doctrine
of nullification and interposition, which King loathed?5"
Kilpatrick cornered King with distinctions between constitutional and
ordinary law and the potential for anarchy if each individual claimed a
right to pass judgment on the justness of law. Citing numerous court rulings in support of individual rights and the rights of a community to maintain its way of life, Kilpatrick trivialized King's foundational principle, agape.

57Brown v. Board of Education, 347 U.S. 483 (1954); see also Brown v. Board of Education, 349 U.S. 294

(1955), announced May 31, 1955.

58James Madison and ThomasJefferson had developed the concepts of interposition and nullification
in the Virginia and Kentucky Resolutions against the Alien and Sedition Acts of 1798, 5th Cong., 2nd sess.,
1571, 1580, 1778; 2093-2116, 2133-2171. The texts of the Resolutions and the replies of other states may
be found in Jonathan Elliot, ed., Debates ... on the Adoption of the Federal Constitution ... Together with ...
Virginia and Kentucky Resolutions of '98-99 ... IV, (Philadelphia: 1836), pp. 528-545.
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leaders when he defended nonviolent direct action and civil disobedience

as appropriate responses to injustice.63 King never abandoned the lan
guage of transcendent justice in favor of the Madisonian formulatio

majority tyranny, however.64 Instead, he incorporated Herriford's ideas in

the larger tradition of America's Reformed Protestant heritage, parti
larly the gospel of social reform. The result was a synthesis of cove
religious doctrines and the secular precepts of the Declaration that c
bring state and federal constitutions under moral scrutiny.

"6John H. Herriford, to Martin Luther King, Jr., 19 December 1960, Papers of Martin Luther
Mugar Library Special Collections, Boston University. Box 53 A, VIII-13, 2 of 3, Correspondence H
6'King to Herriford, 31 March 1961, King Papers.
62Herriford to King, 11 April 1961, King Papers.
63See, for example, the statement concerning nonviolence made by the National Commission o

Causes and Prevention of Violence, 8 December 1969, in which the whole commission condemned vio-

lence, but disagreed about the use of civil disobedience in constitutional tests. A majority held that "any
and all acts led to disrespect for law and to violence." A minority reasoned that "dissent was a catalyst of
progress within a democratic society" but that "disobedience to valid law as a tactic of protest by discontented groups is not contributing to the emergence of a more liberal and human society .. ." Congressional
Quarterly Weekly Report, 50 (12 December 1969): 2550.
64See, for example, the exposition of these ideas in Martin Luther King, Jr., "Love, Law, and Civil
Disobedience," The New South (12 December 1961): 3-11.
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COVENANT AND KING'S PILGRIMAGE TO NONVIOLENCE

Federal religious doctrines and political principles percolated thr
republican ideology of the American Revolution and Reconstruct

mately reaching King through the nineteenth-century and early twe
century social reformers who made up the "social gospel" movement.

encountered theologian Walter Rauchenbusch's call for Christia

activism in courses with George Davis at Crozer Seminary. For
Rauschenbush, the Christian ideal of the Kingdom of God reflected not
only a religious doctrine but also a social imperative. The Kingdom of God
was "always pressing in on the present ... always inviting immediate action"
to promote the "progressive unity of mankind."66 The "continuous revelation of the power, the righteousness, and the love of God" compelled Christians to transform human society into the Kingdom of God by regenerating

and reconstituting human relations according to the framing covenant
between humanity and God.67 Through covenant, God and human partners co-created history in the cause of social justice.68 These insights appear as foundational principles for King's activism, figuring prominently in

his call for a political and spiritual transformation to produce a "Beloved
Community" of integration and harmony. Yet, King's studies at Crozer also
exposed him to a far less optimistic view of humanity's potential.
The work of Reinhold Niebuhr offered a sobering contrast to the evangelical liberalism of the social gospel. Niebuhr distinguished human law
from the Christian ideal of God's perfect righteousness and justice. His
work gave King a convincing explanation of the gulf between individual
moral behavior and the immoral actions of groups. Fallible, partial human
perspectives were in no measure similar to God's perfection; thus, apparently moral, but nevertheless, imperfect individual choices may unintentionally reap collective harm. For King, Niebuhr demonstrated conclusively
that human imperfection made it impossible to govern the world by good
intentions and the Christian ideal of love. The material world required
coercive political force. Christians, Niebuhr argued, were not only naive if
they merely turned the other cheek, they were dangerous. By adopting
pacifist strategies, the "children of light" abdicated power to the "children
of darkness." Compassion could motivate the just use of force, but force
could never be eliminated from the human community.69
If Niebuhr's counsel turned King resolutely from naive optimism, it also
deflected him from pacifism. At Crozer, King attended a lecture by Fellow65Martin Luther King, Jr., "How My Mind Has Changed," Christian Century 77 (27 April 1960): 439-41.
66Walter Rauschenbusch, A Theology for the Social Gospel (New York: Macmillan, 1917), pp. 131-145.
67Ibid., 142, 155.
6Walter Rauschenbusch, Christianity and the Social Crisis (New York: Macmillan, 1907).
6?See Reinhold Niebuhr, Moral Man and Immoral Society (New York: Charles Scribner's Sons, 1932), p.
3; The Nature and Destiny of Man (New York: Charles Scribner's Sons, 1943), pp. 2:252; The Children of Light
and the Children of Darkness (New York: Charles Scribner's Sons, 1944), p. 57.
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wor

bends toward justice."74 Hum
with God in creating the cond

man creation with God's moral order.75 This order demands the reconcili-

ation of oppressor and oppressed, a charge that King eventually translated
into a program of nonviolent resistance in which protestors were trained
not to retaliate, harm, or humiliate those who opposed them.
Personalism offered a way to synthesize the antithetical views of Niebuhr

and Rauschenbush.76 A newly synthesized "Niebuhr" held that sin, evil,
and injustice resulted from the finiteness of human personality (our limited consciousness) and not, as Rauschenbush would have it, primarily from

the failure of social institutions (our collective incapacity). The

"Rauschenbush" redux presents the human being as potentially able to
confront these inadequacies through a healing grace; working through one
person at a time, God's grace might cast evil from the world. This synthesis

also made it possible for King to reexamine his perspective on pacifism
when the Universe turned to him as an agent in history. While neither

72Martin Luther King, Jr., "The Ethical Demands for Integration," The Nashville Consultation, Atlanta
Georgia, 27 December 1962, King Library and Archives, 6-7 (reprinted in Washington, Testament of Hope,

pp. 117-125).

73Martin Luther King,Jr., "4 December 1951, The Personalism ofJ. M. E. McTaggart Under Criticism"

and "6 December 1951, A Comparison and Evaluation of the Philosophical Views Set Forth in J. M. E.
McTaggart's Some Dogmas of Religion, and William E. Hocking's The Meaning of God in Human Experience
with Those Set Forth in Edgar S. Brightman's Course on 'Philosophy and Religion,'" The Papers of Martin
Luther King, Jr. ed. Clayborne Carson (Berkeley: University of California Press, 1994) 2:61-75 and 76-92;
quoted portion p. 92. See Edgar S. Brightman, Moral Laws (NewYork: Abingdon Press, 1933), p. 264. For
discussions of the role of personalism in King's later writing see Leo Sandon, Jr., "Boston University

Personalism and Southern Baptist Theology," Foundations 20 (April 1977): 101-108; Stephen B. Oats,
"The Intellectual Odyssey of Martin Luther King," Massachusetts Review 22 (1981): 301-320; Warren E.

Steinkraus, "Martin Luther King's Personalism and Non-Violence,"Journal of the History of Ideas 34 (1973):

97-111.
10.

74Martin Luther King, Jr., "Love, Law, and Civil Disobedience," The New South, 16 November 1961, p.

75Martin Luther King,Jr., "The Power of Nonviolence" The Intercollegian (4June 1957): 8 (reprinted in
Washington, Testament of Hope, pp. 12-15).
76Martin Luther King,Jr., "1 December 1953 To George W. Davis," Papers of Martin Luther King, Jr., pp.

2:223-4. In 1953, King announced to his mentor George W. Davis that he still found himself "holding to
the liberal position," able to see a connection between the ideas of his mentor and his major professor at
Boston, the personalist, Harold DeWolf.
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bodies as a means of laying [th

community.""'

This

preparatio

which participants practiced acc
the conscious choice to endure
pacities were involved in this tr
only required protestors to defy
to acknowledge the inherent g
nonviolent behavior, the work
violence with love, "redemptiv
struggle was a new relationship
of their concern was the whole
linked to the means of protest,
in any form.83 Not only must
must also avoid the internal viol
meant to encourage the necessar
shame instead of seeking retrib
tion. In many speeches, intervi
understanding of loving one's en

cern that was far from a sentimental attachment.84 To return love for vio-

lence and hatred required each protester to engage in the on-going
intellectual and spiritual process of discerning the deepest causes of human suffering and the deepest cravings for peace.
King believed that this moral effort allowed God to work through the
heart of the oppressed person to change fundamentally the oppressive situation.85 By offering the empathetic response, the protester broke the chain

of suffering or, in King's words, used suffering to redeem and transform
the relationship between protester and segregationist.86 The goal of nonviolence was to correct injustice by evoking universal moral principles and,
by witnessing to the truth of human integration, "reestablishing the broken

community.""87 Confrontation and negotiation concerned more than bargaining over the material situation at hand; the process required nothing
less than a colloquy among different perspectives, including the perspec-

88King, "Letter," 11.

82King, "Love, Law, and Civil Disobedience," 6.
83Ibid., 5; See, also, King, "The Power of Nonviolence," 8.
84King, "The Power of Nonviolence," 8
85King, "Letter," 13.

86King, "Love, Law, and Civil Disobedience," 6-7.
87Martin Luther King, Jr., "The Case Against Tokenism," New York Times Magazine, 5 August 1962, pp.
5; (reprinted in Washington, Testament of Hope, pp. 106-111).
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communicate the truth of their situations. The alternatives to this trans-

p

forming process are either the passive acceptance of injustice, or viole
retaliation and the perpetuation of injustice by the protesters themselv
Each of these approaches lead not only to frustration and violence, but a
diminish oppressor and oppressed alike.
The trajectory of this new vision emerged in King's dissertation on th
theologies of Paul Tillich and Henry Nelson Wieman, written in 1953, as
began his ministry in Montgomery, Alabama, at the Dexter Avenue Bapt

church.88 In his analysis, King took issue with these theologians' approaches,

but Tillich's ideas remained important to King's understanding of law a
justice. Tillich, like Niebuhr, gave King the opportunity to examine th
conjunction of love, compassion, andjustice as a theological concern. Even
in Montgomery provided an occasion to link love and justice in practi
politics. At the first mass rally of the Montgomery bus boycott, King a
monished the crowd to "keep God in the forefront" and also to realize th
love, forgiveness, and mercy were only part of the Gospel's message. Lo
represents "one of the pivotal points of... faith," but love must be acco
panied by its obverse, justice. Recalling Tillich, King told his audience
'Justice is really love in calculation. Justice is love correcting that whic
revolts against love."89 In words that King would incorporate with his p
losophy of personalism, Tillich held: "We speak for a love which respec
the claim of the other one to be acknowledged as what he is, and the cla

of ourselves to be acknowledged as what we are, above all as person.""90 Yet,

King's emphasis on justice as a corrective to love led again to Niebuhr;
justice as a pivotal point in biblical history also entailed the willingness
judge and be judged. Moreover, justice required the legitimate power t
coerce behavior in conformity with its precepts. At the Montgomery rally,

King reminded the crowd that their loving God was not passive; the Go
that says "through Hosea, I love you Israel," also "stands up before the n
tions" to say "I will break the backbone of your power." In the boycot
Montgomery was seeing the "tools of justice" in use, and that meant "n
only are we using the tools of persuasion, but we've come to see that we
got to use the tools of coercion."91 The formula of justice and righteou

ssMartin Luther King,Jr., "15 April 1955, A Comparison of the Conceptions of God in the Thinking
Paul Tillich and Henry Nelson Wieman," Papers of Martin Luther King, Jr. 2:339-544. King's appropriati
of much of his dissertation from other sources and generally faulty citation practices are well document
See The Journal of American History 78 (June 1991), in which the entire issue is devoted to the histori
meaning of these facts.
s"Martin Luther King,Jr., "5 December 1955, MIA Mass Meeting at Holt Street Baptist Church, Mont
gomery Alabama," Papers of Martin Luther King, Jr. 70-79, quoted portion, p. 73.
9"Paul Tillich, The New Being (New York: Charles Scribner's Sons, 1955), pp. 32-33; Systematic Theolo
(Chicago: University of Chicago Press, 1951) 1:279-80; Love, Power, and Justice (NewYork: Oxford Unive
sity Press, 1954), p. 25.

"9King, "MIA Mass Meeting," p. 73. See also James H. Cone "The Theology of Martin Luther Ki

Jr.," Union Seminary Quarterly Review 40 (1986): 21-39.
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ness in Isaiah, with its echoes o
dition of equality articulated in
nonviolent direct action.

King's theological study gave him a way to join religion and politics in

public gospel for civil rights. But the faith experience of the African-Amer

can church provided the context in which King's intellectual journey to
place.92 Themes of exodus, justice, love, and hope are the focus of Kin
ministry, as they had been for generations of ministers in this traditi
Not only the words of spirituals and the testimonial legacy of the bla
church pervade King's work, many ministers who were his contemporar

sent sermons for his use. The writings of African-American preacher Howar

Thurman gave King a language of reconciliation. King's voice also meld
with radio evangelists and mainstream ministers such as Emerson Fosdi
George Buttrick, andJ. Wallace Hamilton.93 The heritage of Montgomer
Dexter Avenue Baptist Church (King's first ministerial post and the loc
of initial activities sparking the Civil Rights Movement) also contributed
Kings journey toward nonviolent activism.
In several respects, the history of the Dexter Avenue Baptist Church a
its ministers is a microcosm of a complex southern society that was tra
formed by Reconstruction and stabilized by its religious foundations. T
forerunners of the Montgomery Baptists of King's flock, like Baptists a
Methodists throughout the lower Middle West and South, had been evan
gelized by circuit-riding preachers who continued to push the intellect
and spiritual frontiers of Protestant dissent. The mass religious moveme

that hit America in waves beginning in the mid-eighteenth century diverge

in doctrine and method, but shared a hostility to religious orthodoxy a
hierarchical authority. Baptists such as Isaac Backus challenged the Ne
England Congregationalist idea of a Bible polity uniting church and ci
order through interlocking covenants.94 Baptist ministerJohn Leland, w
by many accounts helped to shape the thinking of Jefferson and Madis
on religious freedom, likewise set out for American borderlands to for

"2See also Cone, op. cit. and "Martin Luther King, Jr., Black Theology-Black Church," Theology Toda

40 (January 1984): 409-420.

9"For the most complete analysis of King's use of various sources for his own speeches, sermons, and
published work see, Miller, Voice of Deliverance. For an examination of King's use of Ghostwriters see D

Garrow, Bearing the Cross: Martin Luther King, Jr, and the Southern Christian Leadership Conference (New Y

Morrow, 1986). Howard Thurman, Deep River and the Negro Spiritual Speaks of Life and Death (Richmon
IN: Friends United Press, 1975);J. Wallace Hamilton, Ride the Wild Horses! (Westwood, NJ: Revell, 19
Hamilton, Horns and Halos in Human Nature (Westwood, NJ: Revell, 1954); George Buttrick, Parabl
Jesus (New York: Harper, 1928); Buttrick, The Christian Fact and Modern Doubt (New York: Scribner's So
1934); Buttrick, So We Believe, So We Pray (New York: Abingdon-Cokesbury, 1951).
94See, for example, Isaac Backus, "Truth is Great and Will Prevail," Isaac Backus on Church, State, an
Calvinism: Pamphlets, 1754-1789, ed. William G. McGloughlin (Cambridge: Harvard University Press, 196
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Box: No. 1, New London Connect
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Yale University Press, 1989), pp.
96C.

C.

Goen,
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War (Macon, GA: Mercer Univers
"7Donald G. Matthews, Slavery an
Princeton University Press, 1965

"9Smith, Revivalism & Social Refo
99Hatch, Democratization of Ameri

'00Donald G. Matthews, "Religion
and Reform eds. Christine Bolt an

pp. 216-217.
'OBetty Wood, "'For Their Satisfaction or Redress:' African Americans and Church Discipline in the

Early South," The Devil's Lane: Sex and Race in the Early South eds. Catherine Clinton and Michele Gillespie
(Oxford: Oxford University Press, 1997), pp. 109-123.
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The African-American community of Montgomery was accustomed to
talented, well-educated church leadership. In 1867, African-Americans of
the biracial First Baptist Church of Montgomery left to form the First Bap-

tist Church (Colored). Ten years later, class and doctrinal divisions motivated the exodus of a relatively more prosperous faction to establish a church

at Dexter Avenue. The Dexter Avenue Baptist Church operated under the
authority of a powerful board of deacons, while the First Baptist Church
(Colored) remained subject to ministerial governance. The ministers who
preached the social gospel in Montgomery found themselves in the center
of a progressive church polity, exercising shared authority with other pow-

erful elites.

Largely invisible to the white America, the black church developed ministers of world renown, such as Howard Thurman and Mordecai Johnson.
By 1945, the National Baptist Convention, with its five million African-Ameri-

can members, made up the largest association of Negroes in the world.104
In his first ministerial post, Martin Luther King, Jr. succeeded one of the
most celebrated of scholar-preachers, VernonJohns.'05 Johns was a controversial minister whose political activism split Montgomery's African-Ameri-

can community into accommodationist and activist factions. When John's
left his post in 1952, his public stands against the Ku Klux Klan and police
brutality had, nevertheless, kindled the flame that would ignite the Montgomery Bus Boycott. Church leaders waited a year before hiring their next
minister, hoping that King, who was only 27 years old at the time, represented a talented, but pliable replacement. While he was less contentious
than his predecessor, King decried the "false peace" of accommodationists
1020n syncretism and the possible overestimation of slave conversions to mainstream Christianity, see
Jon Butler, Awash in A Sea of Faith: Christianizing the American People (Cambridge: Harvard University Press,
1990), pp. 247-251. On the communal style of revivals, see Wood, "For Their Satisfaction or Redress," pp.
109-123.

103W. E. B. DuBois, The Souls of Black Folks (Chicago: University of Chicago Press, 1937), p. 190.
104Taylor Branch, Parting the Waters: America in the King Years 1954-63 (New York: Simon & Schuster,

1988), p. 1-3, 5.
105For a compelling discussion of Johns and the history of the Dexter Avenue Baptist Church see

Branch, Parting the Waters, pp. 1-26.
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In 1955, Montgomery's chapter of the National Association fo
vancement of Colored People (NAACP) finally found in the de
municipal segregation ordinance and arrest of member Rosa Par
legal case for challenging segregation in public transportation.
gomery Bus Boycott (1955-1956), sparked by Parks's arrest and b

Ann Robinson and the Women's Political Council of Alabama State Univer-

sity, catapulted King into the national spotlight. Serendipity placed King in
this role, and a chance national radio broadcast of his 5 December speech
gave him a rare public forum, but King's abilities made him the powerfu
leader that he became.106 It was the nonviolent character of the Montgom
ery uprising and King's ability to popularize a Christian thesis of nonviolent direct action that first captivated social activists beyond Montgomery.
Soon after the Montgomery bus boycott, King began to speak about the
moral reasoning involved in nonviolent protest, describing nonviolent direct action in ways that evince covenantal connections.10' Eventually, King
adopted Ganhdian terminology as a way of describing his use of "soul force"
(satyagraha; satya or truth which equals love, and graha, force, meaning truth-

force or love force), but he insisted that his understanding of nonviolence
evolved from teachings of the Christian Gospel.0os King argued that the
proper functioning of democratic institutions requires the greater concern
for the well-being of others embodied in the ideal of agape. While govern
ment might function productively on the basis of enlightened self-interes
to achieve some goals, King believed that enlightened self-interest withou
this transcendent basis for concern results in an "anemic democracy." Justice requires the constant correction of humanity's inevitable failures.

Niebuhr correctly identified the necessary role of force in society, but Tillich

was also right. To exercise force legitimately, societies need individuals
with a profound understanding of the foundations ofjustice. Despite the
legacy of slavery and segregation, King believed these foundations are uni

versal and eternal. God's law informs natural law and each can be found at

the heart of American constitutionalism. King expressed this philosophy
in its fullest form in the 1963 "Letter from the Birmingham CityJail."

'06For a history of events in Montgomery see Garrow, Bearing the Cross, pp. 11-82.

'07See, for example, King, "The Power of Nonviolence" and "Love, Law, and Civil Disobedience."
108Cf. King, Stride Toward Freedom, pp. 96-97. See Martin Luther King,Jr., "Sermon on Gandhi" unpublished mss. (22 March 1959) Martin Luther King, Jr., Center for Nonviolent Social Change, Atlanta, GA.
See Garrow, Bearing the Cross, pp. 75, 200.
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LAW AND JUSTICE IN KIN

King and other activists in the Civ
disobedience and other forms of direct action to address serious breeches

of fundamental civil rights. Many of these demands were accommod
by legislative change. Yet King used direct action to engage ordinary c
zens in the task of evaluating ordinary law against constitutional law a
both of these against universal moral claims. "Law and order exist for
purpose of establishing justice;" when laws fail to be just, they are dan
ous impediments to peace.109 It is the citizen's responsibility to take di

action to bring injustice to light, rather than wait for government agencie

to act.110 In his widely cited definition of civil disobedience, King describe

the moral and political obligations of citizenship.
In no sense do I advocate evading or defying the law as rabid segregationists would do. This would lead to anarchy. One who breaks an unjust law
must do it openly, lovingly ... and with a willingness to accept the penalty.

I submit that an individual who breaks a law that conscience tells him is

unjust, and willingly accepts the penalty by staying in jail to arouse the
conscience of the community over its injustice is in reality expressing the
very highest respect for law."'

In this passage, King incorporated the ideas of fellow activist Harris
Wofford. Wofford's perception that "the law needs help" in doing justice
accorded with King's appeal to the moral basis of positive law."2 Following
this definition of civil disobedience, King explained the difference between

just and unjust law, summoning points from his correspondence with
Herriford following the Kilpatrick debate. King described three types of
injustice; two could be evaluated from the perspective of positive law. First,
he discussed laws by which a majority binds a minority, but not itself, con-

trasting "difference made legal," with "sameness made legal" or, equality
under the law. Injustice also occurs, he explained, when laws are made
without minority participation."3 These two instances of injustice might
be handled through constitutional tests, in which civil disobedience creates an opportunity to seek constitutional correction of unjust (e.g., unconstitutional) ordinary law. In King's case, however, a just law had been
used to conceal injustice. King had been jailed for marching without a
parade permit. The just law requiring a permit had been used to thwart

109King, "Letter," 12

110Martin Luther King, "The Case Against Tokenism," New York Times Magazine (5 August 1962), p. 5.
(Reprinted in Washington, Testament of Hope, pp. 106-11.)
."'King, "Letter," 12-13.
112See Miller, Voice of Deliverance, pp. 165-167. Harris Wofford, "Non-violence and the Law: The Law
Needs Help," Journal of Religious Thought 15 (Autumn-Winter 1957-1958): 25-36.
113King, "Letter," 12.
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114Ibid.

..St. Thomas Aquinas, De Regimine Principum (On the Governance of Rulers), trans. Gerald B. Phelan
(London: Sheed & Ward, 1938). See also Miller (Voice of Deliverance, p. 166), who shows that Wofford is
the source for King's citations of Socrates, Augustine, and Aquinas as advocates to civil disobedience.
"16Aquinas, On the Governance of Rulers, pp. 48, 23.

"7Ibid., 55.
"8Ibid., 53.
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protest appealed to conscience,
of human unity." In practice, t
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theless, the difference remains
conscience revealed the consider
eral democracy. The U.S. Suprem
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"gIbid.,

view;
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24-25.
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phy provided not only
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that stimulated or supp
ism represented by Kin
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eye. This modern vision
the movement made few
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urban development, and emplo
bringing the moral force of th
and Supreme Court that appear
southern opposition.
In 1965, the Southern Christ
the Movement north to Chicag
facto segregation and an Afric

class

into

a

minority

of

Afri

representation in machine poli
"an island of poverty in the mi
written for Ebony, King spoke

and

a

federal

government

tha

speech that facilitated an effec
Yet, he argued more than ever
Movement would move beyond
"the area of human rights." Pol

but were such measures clear evidence of a nation's will to address its

deep spiritual chasm? African-Americans had secured a constitutional
right to vote, but were there any rights to adequate housing or work?
He suggested a voting strategy that took advantage of the predominance
of African-Americans in many cities; if they could form a voting bloc,

African-Americans would become a force to be considered by either
major political party. As such, "ten percent of the nation's population

. . [could] lead a political and moral coalition which can direct the

course of the nation."'23 Despite this promising statistic, King concluded
that the role of African-Americans in social change could not be reduced

to political power. Achieving the movement's fundamental aims

depended on the activists' continued commitment to marshal the moral
power evidenced in Montgomery and Birmingham. The pace of moral

transformation continued to raise doubts in the African-American

community about the efficacy of King's methods, however. King a
the Southern Christian Leadership Conference (SCLC) increasingl
turned to government programs of national scope to provide mo

uniform economic and social conditions for all Americans.

King hammered on the issues of poverty, housing, andjobs in a series of
articles carried by the African-American press in Chicago and New York.124
'22Martin Luther King, Jr., "Equality Now: the President Has the Power," Testament of Hope, ed. James

Washington (NewYork: Harper & Row, 1986). p. 152. See also Martin Luther King,Jr., "At the Threshold
of Integration." EconomicJustice: The Bulletin of the Religion and Labor Foundation. 25 (June-July 1957): 1, 78; Martin Luther King, Jr., "Fumbling on the New Frontier," The Nation 194 (March 3 1962): 190-193.
30.

'23Martin Luther King, Jr., "Nonviolence: The Only Road to Freedom," Ebony 21 (October 1966): 27-

124See Martin Luther King, Jr., "My Dream: The Violence of Poverty," Chicago Defender, 8January 1966;
"Going to Chicago," New York New Amsterdam Times, 15 January 1966; "Message for My People," Chicago
Defender, 21 January 1966; "Is Non-Violence Doomed to Failure?" Chicago Defender, 22 January 1966; "The
Dilemma of the Negro," New York New Amsterdam News, 29 January 1966.
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'25Martin Luther King, Jr., "Stat
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126Ibid. 2979-2980.
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